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yond that happening to herself, when she is without fault, and
therefore in no just sense responsible for it.

Our opinion is, that the decree of the court below must be
reversed,"with costs, and the proceedings remitted, with direc-
tions'to enter a decree dismissing the libel with costs.

Order.

This cause came on to be heard on the transeript of the record
from the Circuit Cowrt of the United States for the District
of Massachusetts, and was argued by counsel. On considera-
tion whereof, it is now here ordered, adjudged, and decreed, by
this court, that the decree of the said Circuit Court in this cause
be, and the same is hereby, reversed, with costs, and that this
cause be, and the same iz hereby, remanded to the said Cirenit
Court with directions to dismiss the libel with costs.

ELisza BLOOMER, APPELLANT, 2. JoEN W. McQuEwAN, ALLEN
R. McQuewan, anp Samvern Doueras, PARTNERS, UNDER THE
NaME oF McQuewans & DouerLas.

The patent for Woodworth’s planing machine was extended from 1842 to 1843, by
the Board of Commissioners. .

Under that extension, this court decided, in Wilsori ». Rousseau, (4 How. 688,). that
an assignea had a right to continue the use of the machine which he then had. .

In 1845, Congress, by 2 special act, extended the time still further from 1849 to 1856.

Under that extension, an assignee has still the same right. .

By the cases of Evans ». Eaton, (3 Wheaton, 548,) and Wilson.». Rousscau, {4 How.
688,) these two propaositions are settled, viz.:

1. That a-special act of Congress in favor of a patentee, extending the time beyond
that originally limited, must be considered as ingrafted on the gereral law.

2. That, under the general law in force when this special act of Congress was passed,
& party who had purchased the right to use a planing machine during the period to
which the patent was first limited, was entitled to continne to use it during the ex-
{)ension authorized by that law, unless there js something in the law itself to for-

id it.

But there is nothing in the act of Congress, passed in 1845, forbidding such use; and,

therefore, the assignee has the right.

DMy, Justice Curtis, having been of counsel, did not sit on the
trial of this cause, and Mr. Justice Wayne was absent.

Tars was an dppeal from the Circuit Cowrt of the United.
States for the Western District of Pennsylvania, sitting as a
Court of Equity.

It was a bill filed by Bloomer, who claimed under Wilson,-
the assignee of Woodworth’s planing machine. The whole of
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‘Wilson’s title is set forth in the report of the case of Wilson v.
Rousseau, 4 Howard, 646, as is also the act of Congress passed
on the 26th February, 1845, (4 How. 662,) extending the patent
for seven years from the 27th of December, 1849.

. . McQuewan claimed, through 4wo mesne assignments from
‘Woodworth and Strong, by virtue of a license granted on the
8th of November, 1833.

The bill and answer covered a great deal of ground, which
need not be noticed in this report.

Amongst other averments was this, that the license conveyed
no right to use the machine during the extension for seven years
from 1849, under the act of Congress passed in 1845; and the
decision of the court being in favor of the defendants below
. upon this point, it is ugnecessary to state all the points and
arguments upon other matters.

The court below were divided in opinion, and the bill was of
course dismissed. Bloomer appealed to this court.

Tt was argued by Mr. Keller and Mr. Si. George -T. Camp-
bell, for the appellant, and Mr. Dunlop, for the appellees.

The fouxth point made by the counsel for the appellant was
as follows: i

IV. Whether the licensee of a right to use the patented ma-
chine for the original term of the patent, is entitled to continue
the use of the same during the extension by Congress.

The facts in this regard appearing by the record, are

1. That Collins and Smith, who were assignees for the first
term of the.district in question, granted to Barnet; the right for
the city of Pittsburg and Allegnany county, “t{o construct and
use during the residue of the said terms of fourteen years,” the
patented. machine, and by the same assignment covenanted
« pot themselves to construct and use,” nor to give license to
any other person than Barnet « during the tetms aforesaid,” and
Barnet covenanted not to construct more’than fifty machines
% during the terms aforesaid.”

» (The word “terms” is used in the ‘plural, s it will be per-

ceived by the assignment that the grantors were the awners also
‘of the Emmens patent, and that the limitation of his right ap-
plied to the-duration of both.)
*" 2. Barnet assigns all his “right, title, interest, and claim of
the within patent for Woodworth’s planing machine to G. War-
ner and John W. McQueéwan, their heirs and assigns,” except
seven rights previously given.

3. It seems to have been granted, below, that Warner had
assigned his license to- McQuewan, and McQuewan to the two
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co-defendants, and that the machine-was made during the first
term of the patent; hence arises the question, have the appellees
the %ight to continue its use during the .congressional exten-
sion ?

For the appellants it is'submitted :

1. That this question, and the principles upon which it must
be decided, have been already passed upon by this court.

In Wilson ». Rousseau, (4 Howard,) the question was of the
right of the licensee.to continue the use of the machine during
the extension by the commissioner. The court were divided in
opinion. In that delivered s their judgment, the right of the
licensee to the continued use was put exclusively upon the terms
of the 18th section, which were; ¢ The benefit of such renewal
shall extend to assignees and wgrantees of the right to use the.
thing patented, to the extent of their respective interests therein.”
‘Without that provision it is conceded by the learned judge, in
delivering the opinion of the court, % that all the righis of as-
signees or grantees, whether in~a share of the patent or to a_
specified portion of the territory held under it, terminate-at the
end of the fourteen years, and become reinvested in the patentee
by the new grant.” .

% From that date he is again possessed of ¢the full and ex-
clusive right and liberty of making, using, and vending to others
the invention, whatever it may be, not only portions of. the
monopoly held by assignees and grantees, as subjects of trade
and commerce, but the patented articles or machines throughout
the country, purchased for practical use inh the business affairs
of life, are embraced within the operation of the extension.

_ This latter class of assignees and grantees are reached by the
new grant of the exclusive right to use the things patented.
Purchasers of the machines, and who were in the use of them
at the time, are disabled from further use immediately, as that
right became vested exclusively in the patentee. Making and
vending the invention are prohibited by the corresponding terms
of his grant.” .

And the learned Judge, in expressing the opinion of the court,
further deeclared that the provision in the 18th section, above
referred to, was “intended to restore or save to them,” (those
in use of the thing patented at the time of the renewal,) ¥ that
right which, without the clause, would have been vested again
exclusively in the patentee.” :

And the learned Judges who dissented from the opinion of the
court did so upon the ground that even this clause of the 18th
section did not confer upon the licensees the right claimed in
their behalf. ) .

Thus it is clear that the extension.of a patent by lawful-

VOL. XIV. 46
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authority revests in the patentee every right originally possess-
ed by him, and that unless the law, by virtue of which it is
extended, contains a provision in favor of licensees or assignees,
their right to use ends with the term of their license. (This, of
course, does not apply to cases where the patentee has cove-
nanted to grant any subsequently acquired extensions — none
- such is pretended in this case.)

Applying, then, these principles to the act extending this
patent, (February 26, 1845,) it will be seen that it contains no
such provision as is to be found in the 18th stction of the act
of 1836; and that, therefore, in accordance with the opinion of
all the judges, the entire right was reinvested in the patentee.

The general power to renew and extend a patent is conferred
by the 18th section of the act of 1836, which, after providing for
the proof of the prerequisites, declares that it shall be the duty
of the Commissioner to renew and extend the patent, by making
a certificale thereon of such extension for the term of seven
years from and after the expiration of the first term.”

The act in questjon provides that the patent “be, and the
same is hereby extended for the term of seven years from and
after the 27th of December, 1849, and the Commissioner of
Patents is hereby directed to make a certificate of such exten-
sion in the name of the administrator of William Woodworth,
and append an authenticated copy thereof to the original letters-
patent,” &e.; the words being substantially the same as these,
judicially construed, and the intention being still further fnarked,
as_well by the-omission of any provision for the licensees, as by
the express insertion of the name of the party in whoge favor
the extension was madé, and to whose benefit it was intended
{o enure. .

The principles upon which the judgment in Wilson ». Rous-
seau, is founded, are, it is’ submitted, if possible, more conclu-
sively applicable to the case of such an extension by Congress
than to one made by the Commissioner.

-Such, too, has been the application made of them by many
of the learned Judges in their circuits. By Mr. Justice Nelson,
July 22, 1850, in Gibson ». Gifford, in a writ’en opiniox delivered
by him ; by the late Mr. Justice Woodbury, July, 1850, in Mason
». 'Tallman, also in a written opinion; and by Mr. Justice Mec
Lean, October 22, 1850, in Bloomer 2. Stately.

The opinion of Mr. Justice Woodbury refers' to similar deci-
sions made by the late Justice McKinley, by Judge Ware, and
Judge Sprague.

It may be proper, with reference to the argument founded
upon the supposed intention of Congress, (not declared in the
words of the actas already shown,) to permit a continued use
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during the congressional extension of machines licensed under
the original term, to annex a list of the patents, extended by
special acts, and thus to refer to the provisions in each, expressly
declaring, where such was intended, the existence of such right,
and providing for its mode of exercise or enjoyment.

The absence of such provision in the act of 1845, must, it is
submitted, conclusively negative any idea of such intention, even
if the judicially decided effect of such an act did not render
a reference to such a source for interpretation, unnecessary.

I. January 21, 1808, to Oliver Evans, 6 Stat. at Large, 70.
(With special provision for partiesthen using invention.) Under
this act the cases of Evans v Jordan, 9 Cranch, 199, and Evans
v. Eaton, 3 Wheat. 454, were decided.

II. March 3,1809,to Amos and William Whittemore, 6 Stat.
at Large, 80, (without provision for licensees.)

ITI. February 7, 1815, Oliver Evans (steam engine,) 6 Stat.
at” Large, 147, (with proviso that no greater sum should be
charged for constructing and using, than,was during prior ferm,
and subject to existing patent laws.)

IV. March 3, 1821, Samuel Parker, 6 Stat. at Large, 262,
(subject to provision of then existing patent laws.)

V. March 2, 1831, John Adamson, 6 Stat. at Large, 458,
(without proviso or reference to existing laws.)

VL March 3, 1831, Samuel Browning, 6 Stat. at Large, 467,
(without proviso and reference to existing laws.)

VIL May 19, 1832, Jethro Wood, 6 Stat. at Large, 486, (pro-
viso in favor of licensees that the price shall not be advanced.)

VIIL June 30, 1834, Thomas'Bianchard, Stat. at Large, 589,
(with special proviso in favor of licensees.) (It may not be im-
proper to refer to the opinion of B. F. Butler, Attorney-General,
May 25,1837, that under this act the United States had no right
to use, except on the conditions of the original grant.)

1X. March 3, 1835, Robert Eastman, 6 Stat. at Large, 613,
(without proviso or reference to existing laws.)

X. July 2, 1836, James Barron, 6 Stat. at Large, 678, (extend-
ing two patents without proviso in reference to existing laws,
and the other with provisos in referenee to licensees.)

XI. Febrnary 6, 1839, Thomas Blanchard, 6 Stat. at Large,
748, (with proviso in favor of licensees.)

XIL March 3, 1845, William Gale, 6 Stat. at Large, 895,
(authorizing renewal of patent under eighteenth .sectton of act
of 1836, although it had expired, and subject to the restrictions
of that act.)

XIIL. March 3, 1843, Samuel K. Jennings, 6 Stat. at Large,
899, (directing Commissioner to renew patent, subject to pro-
visions of existing laws.) ) :
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XIV. February 26, 1845, William Wocodworth, 6 Stat. at
Large, 936, (extending patent. Commissioner to certify to the
extension in the name of the administrator —no proviso in favor
of licensees, or reference to existing laws.)

. XV. February 15,1847, Thomas Blanchard, 9 Stat. at Large,
683, (with proviso in favor of licensees, on terms to be agreed
or adjusted by the Circuit Court, &e.)

The point that, by an accidental error in the bill, the word
“fourteen” was inserted, instead of ¢ twenty-eight,” is not
deemed a proper subject of objection in this court. No such
ground appears to have been taken below; the patent itself forms
part of the record, and an amendment would have been, it is
subrmitted, instantly allowed by the court telow, had the objec-
tion been there made. That the patent on its face was for
twenty-eight years, forms one of the objections of the appellees
to its validity, and the error complained of is set right by answer
-of the defendants themselves.

It is not deemed necessary by the appellants to present any
authorities to meet the point argued by the appellees, that an
act of Congress, extending a patent for seven years, is unconsti-
tutional and void.

" It is'therefore submitted that the decree should be reversed,
and that the appellant is entitled to.a perpetual injunction and
an account.

The counsel for the appellees made several points, amongst
‘which was the following: '

1. That defendants are protected as assignees.

The bill (pages 14 to 20) asserts, and the answer admits, that
the respondents claim to use the machine they are alleged to
have infringed, as assignees, from 1833, the year of their pur-
chase, unider assignments from the original patentee. Being then
assignees under the original patent, can they claim to continue
unmolested in the use of the machine they purchased and paid
for, and have erected and used for seventeen years?

‘Was it the design of the act of 1815, to bring disasters upon
the respondents, to deprive them of the rights they had ac-
-quired in good faith, to depreciate their property, to render
useless their establishments, in which they had invested large
sums of money, to destroy their business, and disable them from
the performance of their contracts? Such flagrant outrages
are not to be imputed to a statute, unless the terms of it impe-
ratively demand it.

The langunage of the act calls for no such harsh, unreasona-
ble, and impolitic construction. It is a simple extension of the
patent of 1828, and nothing more. Could any design in Con-~
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giess to spread such disastgrs, be predicated of the simple mean-
ing of this statute?

Chief Justice Gibson, of Pennsylvania, has laid down a rule
which must commend itself to the judgment of every one,— that,
in the construction of statutes, the Judges, when one of those
cases of hardship occurs, which.continually arise, should do
what their consciences irresistibly persuade them the legisla.
ture would have done, if the occurrence had been foreseen.
Pennack ». Hart, 8 8. & R. 369.

And can any one doubt that if the idea of the propriety of
protecting the purchasers of rights, and the uses of the thing
patented, had been suggested, but they would immediately have
inserted such a clause? )

This act of 1845 is a private act, made for the special benefit
of a particular individual, and should not have such construc-
tioh aswill be detrimental to others, Chief Justice Parsons, in
the case of Coolidge v. Williams, has laid down the rule to be
that private statutes, made for the accommodation of particu-
lar citizens or corporations, ought not to be construed to affect,
the rights or privileges of others, unless such construction. re-
sults from express words, or from necessary implication. 4
Mass. 145.

There are no express words in this statute, which demands
the construction contended for by the plaintiff. )

‘We may appeal, too, to the language of Mr. Justice Wash-
ington, in the case of Evans v. Jordan, that arguments founded
upon hardship, would be entitled to great weight, if the lan-
guage of the act was not so peremptory as to forbid a con-
struction at variance with the clear meaning of the-legislature
9 Crauch, 199.

There are no words in this act-to justify such savage construc-
tion as urged by the plaintiff. 1t declares a simple extension of
the patent, and manilestly intends an extension similar to tha
which may be conferred by the Patent-Office, under which the
rights of persons, using the invented machine undar license, are
protected in the enjoyment of it.

The same learned Chief Justice of Massachusetts, has also
declared in the case of Wales », Stetson, that in the considera-
tion of the provisions of any statute, they ought to receive such
a reasonable construction if the words and subject-matter will
admit of it, as that the existing rights of the public or indivi-
duals be not injured. 2 Mass. 146.

If the legislature meant a simple extension of the patent for
seven years, is it not a reasonable construction to suppose that
it meant an extension, as ordinarily understood; as an exten-.
sion of the nature of the éxtensions of the Patent-Office, and

46 * .
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with the restrictions and privileges of such extensions? Is it
not reasonable to conclude that they had in their mind the ge-
neral act of 1836, and the clause which gave to purchasers and
users of the thing patented, the right to continue that use? Is
it not a reasonable construction that they meant that this special
act should be construed in reference to the general law of the
land? The language-of the act is, that the patent of 1828 «be
extended for seven years” Now what benefit wonld that ex-
tension be, even to complainant, without an incorporation with
the general law? How could he be assignee of the right? how
could he enjoy the use of the patent? how could he pretend to
recover damages, without an appeal for aid to the act of 18367
The plaintiff is obliged to invoke the aid of the general law, to
maintain this very action. The very plaintiff in this cause is
an assignee, and undertakes to maintain th's action in his own
name, by calling into requisition the act of 1836.

The rule of law undoubtedly is, that laws on the same snb-
ject are to be construed together; that laws on the same subject
are to.be constrned pari passu, and with reference to parallel
legislation. This is clearly the rule as to general laws, which
in relation to the same subject, are to be construed as one act.
They are to be construed, too, in reference to parallel legislation.
Penn ». Hamilton, 2 Watts, 60; 17 S. & R. 81; 7 Id. 404.

The right of appeal, given by the Pennsylvania act relating
to divorces a vinculo matrimonii, was extended by implication,
to the act of 1817, respecting divorces a mensa et thoro. Ro-
berts . Roberts, 9 S. & R. 191.

So the right to appeal from justices’ judgraents, in cases of
contracts, was held to extend to trespass, to which the powers
of magistrates had been extended, without expressly giving the
right of appeal. 4 8. & R. 73.

And this wise and safe rule of construction has been held to
apply to statutes which have been repealed, or may not have
been noticed by the statutes to be construed. Rex v. Loxdale,
1 Burm. 447, )

And Lord Mansfield, in that case,said, “that where there are
different statutes in pari materia, though made at different times,
or even expired, and not referring to each other, they shall be
taken and construed together, as one system.” In the express-
ive language of Tilghman, Ch. J., of Pennsylvania, in one of

" the cases cited, they were so blended together as *o form one
statute.

-And from the cases cited from Burrow, ttis blending of sta-
tutes, this analogy of legislation, is not conidned to public sta-
tutes, but that public laws may receive aid in their construction
from private laws, and vice versa; for his Lordship says, in the
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case cited, page 448, that the act of Parliament, of 1740, relating
to St. Martins, and the overseers of that parish, (which was, I
apprehend, clearly a private act,) which extended the number of
overseers of the poor ta be appointed by two justices, under the
general act of 43 Elizabeth, to the number of nine, *shows”
(says the Chief Justice) ©the consiruction put by the legisla-
ture themselves, upon the 43 Elizabeth, on this head, and excepts
this very large parish of St. Martins.out of it.

I need not burden your honors with any ndme of books on
this, so obvious a rule of construction. This case, in Burrow,
was carefully considered ; it had been argned several times be-
fore Ch. J. Ryder, and afterwards before Liord Mansfield, by great
counsel, and if any case is entitled to respect of courts, itis a
case 50 considered, and so decided.

- But we have cases nearer home, and more german to this very
matter of private acts, in relation to these very patent-rights.

In the case of Evans v. Eaton, (8- Wheat. 484,) it was declared,
that an act of Congress, anthorizing the Secretary of State to
issue a patent to Oliver Bvans, for his improvements in the
manufacture of flour, “ was ingrafted on the general act for the
promotion of useful arts, and that the patent was issued under
both acts,” the public and the private one.

So in the case of Evans ». Jordan, 9 Cranch, 199, which was
an action to recover damages under the same private act, Wash-
ington, J., said, in declaring the opinion of the court, that “ it
should be recollected, that the right of the plaintiff to recover
damages for using his improvement, after the issuing of his.
patent, arises, not under this law, but the general law of 1793.

If the plaintiff is obliged to invoke the aid of the act of 1836,
he must take the whole of it. It is a-well-established rule of
laxv, that he who claims the benefit of his title, must admit its
disadvantages. Qui sentit commodum sentire debet ef onus.

Mr. Chief Justice TANEY delivered the opinion of the court.
~ The bill in this case was filed by the appellants, on the 6th of
July, 1850, in the Circuit Court of the United States, for the
‘Western District of Pennsylvania, to obtain -an injunction re-
straining the appellees from ‘the use of two of Woodworth’s
planing machines in the city of Pittsburg. The term for which
Woodworth’s patent was originally granted, expired in 1842,
but it was extended seven years by the bodrd established by the
18th section of the act of 1836. And afterwards, by the act of
Congress of February 26, 1845, this patent was extended for
seves years more, commencing on the 27th of December, 1849,
at which time the previous extepsion would have terminated.

It appears, from the pleadings.and evidence in the case, that,
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shortly after the passage of the act of Congress of 1845, Wil-
liam Woodworth, the administrator of the patentee, in whose
name the certificate of extension was directed to be issued, as-
signed all his right to James G. Wilson, from whom the appel-
lant purchased the exclusive right to ccnstruct and use this.
machine, and to vend to others the right to construct and use it,
in a large district of .country described in the grant. Pittsburg,
in which the machines in question are used, is included within
these limits. And the right which the apypellant purchased was
regularly transferred to him-by Wilson, by an instrument of
writing duly recorded in the Patent-Office.

In the year 1833, during the term for which the patent was
originally granted, the defendants purchased the right to con-
struct and use a certain number of these machines within the
limits of the city of Pittsburg and Alleghany county; and the
right to do so was regularly transferred to them by different
assignments, deriving their title from the original patentee. The
two machines mentioned in the bill were constructed and used
by the respondents soon after the purchase was made, and the
appellees continued to use them up to the time when this bill
was filed. And the question is, whether their right to use them
terminated with the first extension, or still continues under the
extension granted by the act of 1843.

The Circuit Court decided that the right of the appellees still
continued, and upon that ground dismissed the appellant’s bill.
And the case is now before us upon an appeal from that decree.

In determining this question we must take into consideration
not only the special act under which the appellant now claims
a monopoly, but also.the general laws of Congress in relation to
patents for useful improvements, and the special acts which
have from time to time been passed in favor of the particular
patentees. They are statutes in pari materia; and all relate to
the same subject, and must be constrned together. It was so
held in the case of Evans v. Eaton, (3 Waeat. 518,) where the
court said. that the special act of Congress in favor of Oliver
Evans, granting him a new patent for fourtzen years, for his im-
provements in manufacturing flour and meal, was ingrafted on
the general act.for the promotion of useful arts, and the patent
issued in pursuance of both. The rule applies with more frce
in the present case ; for this is not the grant of a new patent,
but an enlargement of the time for which a patent previously
extended under the act of 1836, should continue in force.

" Indeed, this rule 6f construction is necessary to give effect to
the special ‘act under which the appellant claims the monopoly.
For this law does not define the rights or privileges which the
patent shall confer, nor prescribe the remedy to which he shall
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be entitled if his rights are infringed. It merely exterids the
duration of the patent, and nothing more. And we are neces-
sarily referred, therefore, to the general law upon the subject to
ascertain the rights to which the patent entitled him, and also.
the remedy which the law affords him if these rights are'in-
vaded.

Now, the act of 1836, in express terms, gives the benefit of the
extension authorized by that law to the assignees and grantees
of the right to use the thing patented to the extent of. thelr re-
spective interests therein. And under this provision it was
decided, in the case of Wilson ». Rousseau, (4 Howard, 688,) that
the party who had purchased and +was using this planing ma-
chine during the original term for which the patent was granted,
had a right to coatinué the use during the extension. And the
distinction is there taken between the grant of the right to make
and vend the machine, and the grant of the right to use it.

The distinction is a plain one. The franchise shich’the
patent grants, consists aliogether in the right to exclude every
one from making, using, or vending the thing patented, without
the permission of the patentee. This is all that he obtains by
the patent. And when he sells the exclusive privilege of making
or vending it for use in a particular place, the purchaser buys a
portion of the franchise which the patent confers. He obtains
a share in the monopoly, and that monopoly is derived from,
and exercised under, the protection of the United States. And
the interest he acquires, necessarily terminates at the time limited
for its continuance by the law which.created it. - The patentee
cannot sell it for a longer time. And the purchaser buys with
referenee to'that period; the time for which exclusive privilege
is to endure being one of the chief elements of its value. -He
therefore has no just claim to share in a further monopoly sub-
sequently acquired by the patentee. e does not purchase or
pay for it.

But the purchaser of the implement or machine for the pur-
pose of using it in the prdinary pursuits of life, stands on dif-
ferent ground. In using it, he exercises no rights created by the
act of Congress, nor does he derive title to it by virtue of the
franchise or exclusive privilege granted to the patentee. The
inventor might lawfully sell it to him, whether he had a patent
or not, if no other patentee stood in his way. And when the
machine passes to the hands of the purchaser, it is ao longer
within the limits of the monopoly. It passes outside of. it, and
is no longer under the protection of the act of Congress. And-
if his right t6 the implement or machine is infringed, he must
seek redress in the courts of the State, according to the laws of
the State, and not in the courts of the United States, nor under
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the law of Congress granting the patent. The implement or
machine becomes his private, individual property, not protected
by the laws of the United States, but by the laws of the State
in which it is situated. Contracts: in relation to it are regu-
lated by the laws of the State, and are subject to State juris-
diction. It was so decided in this court, in the case of Wilson
v. Sanford and others, 10 Howard, 99. Like other individual
property, it is then subject to State taxation; and from the
great number of patented articles now in use, they no doubt,
in some of the States, form no inconsiderable portion of its tax-
able property.

Moreover, the value of the implement or machine in the hands
of the purchaser for use, does not in any degree depend on the’
time for which the exclusive privilege is granted to the pa-
tentee; nor upon the exclusion of others from its use. For ex-
ample, in the various patented articles used in agriculture, in
milling, in mamufactures of different kinds, in, steam-engines, or
for household or other purposes, the value to the purchaser is
not enhanced by the continuance of the monopoly. It is of no
importance to him whether it endures for a year or twenty-eight
years. He does not look to the duration cf the exclusive privi-
lege, but to the usefulness of the thing ke buys, and the ad-
vantages he will derive from its use. He buys the article for
the purpose of using it as long as it is fit for use and found. to
be profitable. And in the case before us the respondents derive
no advantage from the extension of the patent, because the
patentee may place around them as many planing machines as
he pleases, so as to reduce the profits of taose which they. own
- 1o their jnst value in an open and fair competition.

It is doubtless upon these principles that the act of 1836
draws the distinction between the assignee of a share ini the
mwonopoly, and the purchase of one or more machines, to be
used in the ordinary pursuits of business. And that distinetion
is clearly péinted out and maintained in the case of Wilson v.
Rousseau, before referred to.

Upon the authority, therefore, of the cases of Evans ». Eaton,
and Wilson ». Rousseau, these two propositions may be re-
garded as settled by judicial decision: 1. 'That a special act of
Congress in favor of a patentee, extending the time beyond that
originally limited, must be considered as ingrafted on the gene-
ral law ; and 2. That under the general law, in force when this
special act of Congress-was passed, a party who had purchased
the right to use-a planing machine during the period to which
the patent was first limited, was entitled to continue to use it
during the extension authorized by that law.

Applying these rules to the.case before us, the respondents
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must be entitled to continue the use of their planing ‘machines
during the time for which the patent is extended by the special
act of Congress, unless there is something in the langumage of
the law requiring a different construetion.

Bnt there is nothing in the law to justify the distinction
claimed in this respect on behalf of the patentee. Its language
is plain and unambiguous. It does not even grant a new patent,
as in the case of Oliver Evans. It merely extends the.time of
the monopoly to which the patentee was entitled under the
general law of 1836. It gives no new rights or privileges, to be
superadded to those he then enjoyed, except as to the time they
should endure, The patent,suchas it then was,is continued for
seven years longer than the period before limited. ‘And this is
the whole and only provision contained in this special act. In
order, therefore, to determine the rights of the patentee during
the extended term, we are necessarily referred to the general
law, and compelled to’ inquire what they were before this spe-
cial act operated upon them, and continued them. Indeed, the
court has been obliged to recur to the act of 1836, in every-
stage of this suit, to guide it in deciding upon the rights of tie
parties, and the mode of proceeding in which théy are to be
tried. It is necessarily referred to in order to determine whether
the patent under which the complainant claims, was issued by
lawful authority, and in the form prescribed by law;.it was
necessary to refer to it in the .Circuit Court in order to de-
termine whether the patentee was entitled to the patent, as the
original inventor, that fact being disputed in the Cireuit Court;
also, for the notices to which he was entitled in the trial of that
question; and for the forum in which he was authorized to sue
for an infringeiment of his rights. And the rights of the appels
lant to bring the case before the court for adjudication is derived
altogether from the provisions-of the general law. For there is
no evidence in the record to show that the machines are worth
two thousand dollars, and no appeal therefore would lie from
the decision of the Circuit Court, but for the special provision
in relation to patent cases in the act of 1836. ~And while it is
admitted that this special act is so ingrafted on the general law,
as to entitle the patentee to all the rights and privileges Which
that law has provided, for the benefit and protection of invent-
ors, it can hardly be maintained that the one in fayor of the
purchaser of a machine is by construction to be excepted from
it, when there are no words in-the special act to indicate that
such was the intention of Congress.

This construction is confirmed by the various special acts
which have been passed from time to time, in favor of parti¢ular
inventors, granting them new patents after the first had expired
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or extending the time for which they were originally granted.
Many of these acts have been referred to in the argument, some
of which contain express provisions, protesting the rights of the
purchaser under the first term, and others contain no provision on
the subject, and merely grant a new patent, or, as in the case
before the court, extend the durafion of the old one. And in
several instances special laws in favor of different inventors
have been passed within a short time of each other, in one of
which the rights of the previous purckaser are expressly reserved,
and in the other there is no provision on the subject. And the
act of March 3, 1845, authorizing the patent of William Gale,
for an improvement in the manufacture of silver spoons and
forks to be extended, was passed only a few days after the act
in favor of Woodworth, and Gale’s patent is subjected in ex-
press terms to the conditions and restrictions in the act of 1836,
and consequently protects previous purchasers from a new de-
mand.

It has been contended, on behalf of the appellant, that the
insertion of these restrictions in one special law, and the omis-
sion of them in another, shows that, in the latter, Congress did
not intend to exempt the purchaser from the necessity of obtain-
ing a new license from the patentee. And that Congress might
well suppose that one inventor had stronger claims upon the
public than another, and might, oxi that account, give him larger
privileges on the renewal.

But this argument only looks to one sidz of the question, that
is, to the interest and claims of the inventor. There is another,
and numerous class of persons, who have purchased patented
articles, and paid for them the full price which the patentee de-
manded, and we are bound to suppose that their interests and
their rights would not be overlooked or disregarded by Congress.
And still less, that any. distinction would be drawn between
those who purchased one description of patented machines and
those who purchased another. For example, the act granting a
new patent to Blanchard, in 1834, for cutring or turning irregu-
lar forms, saves the rights of those who had bought under the
original patent. And we ought not to presume, without plan
words to require it, that while Congress acknowledged the jus-
tice of such ¢laims in the case of Blanchard, they intended to
disregard them in the case of Woodworth. Nor can i be said
that the policy of Congress has changed in this respect after
1834, when Blanchard’s patent was renewed. For, as we have
.already said, the same protection is given to purchasers in the
special law, authorizing the renewal of Gale’s patent, which was
passed a few days after the law of which we are speaking.

The fair inference from all of these special laws is this, that
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Congress has constantly recognized the rights of those who pur-
chase for use a patented implement or machine; that in these
various special laws the patentee and purchasers of different
inventions were intended to be placed on the same ground; and
that the relative rights of both parties under the extension, by
special act of Congress, were intended to be the same as they
were when the extension was granted under the general law of
1836. It would seem that in some cases thie attention of the
legislature was more particularly called to the subjectyand the
rights of the purchaser recognized and cautiously guarded.
And when the provision is omitted, the just presumption is, that
Congress legislated on the principle decided by this court in
Evans v, Eaton, and regarded the special law as ingrafted on
the general one, and subject to all of its restrictions and pro-
visions, except only as to the time the patent-should endure.
Time is the only thing upon which they legislate. And.any
other construction would make the legislation of Congress, on
these variqus special™laws, inconsistent with itself, and impute
to it the intention of dealing out a different measure of-justice
to purchasers of different kinds of implements.and machines;
protecting some of them, and disregarding the equal and just
claims of others.

And if such cohld be the interpretation of this law, the power
of Congress to pass it would be open to serious objections. For
it can hardly be majntained that Congress could lawfully deprive
a citizen of the use of his property after he had purchased the
absolute and unlimited right from the inventor, and when that
property was no longer held under the protection and control of
the General Government, but under the protection of the State,
and on that account subject to State taxation.

The 5th amendment to the Constitution of the United States
declares, that no person shall be deprived of life, liberty, or pro-
perty, without due process of law.

The right to construct and use these planing machines, had
been purchased and paid for without any limitation as to the
time for which they were to be used. They were the property
of the respondents. Their only value counsists in their use.
And a special act of Congress, passed afterwards, depriving the
appellees of the right to use them, certainly could not be re-
garded as due process of law.

Congress undoubtedly have power to promote the progress of
science and useful arts, by securing for limited times, to authors
and inventors, the exclusive right to their respective writings dnd
discoveries. ]

But it does not follow that Congress may, from time to time,
as often as they think proper, authorize an inventor to recall

VOL. XIV. 47
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rights which he had granted {o athers ; or reinvest in him rights
of property which he had before conveyed for a valuable and
fair consideration.

But we forbear to pursue this inquiry, because we are of
opinion that this-special act of Congress does not, and was not
intended to interfere with rights of property. before acquired ; but
that it leaves them as they stood during the extension under the
general law. And in this view of the sub ect, the appellant was’
not entitled to the injunction he sought to obtain, and the Cir-
cuit Court were right in dismissing the bill.

As the decision on this point disposes of the case, it is unne-
cessary to examine the other grounds of defence taken by the
appellees.

‘The decree of the Circuit Court must be affirmed.

Mr. Justice McLEAN and Mr. Justice NELSON dissented.

Mr. Justice McLEAN.

‘Woodworth’s patent bears date the 27th of /December, 1828,
and runs for fourteen years. On the 29th of July, 1830, the
patentees conveyed to Isaac Collins and Barzillai C. Smith the
right to construct, use, and vend to others, the planing machine
invented within several States, including Pennsylvania, except
the city of Philadelphia. On the 19th ¢f May, 1832, Collins
and Smith transferred to James Barnet the right to construct
and use, during the residue of the aforesaid term of fourteen
yéars, fifty planing machines, within Pittsburg and Alleghany
county, for which he agreed to pay four thousand dollars. Bar-
net agreed not to construct or run more than fifty machines
“during the term aforesaid, and Collins and Smith bound them-
selves not to license during the ferm, nor to construct or use
themselves during the term, or allow others to do so, in the
limits of Pittsburg and Alleghany county.

On the 27th of December, 1842, the pateat expired, but it was
renewed and extended for seven years, urder the act of 1836.
This extension expired in 1849; but Congress, on the 26th of
February, 1845, passed an act which provided that “the said
letters-patent be, and the same is hereby, cxtended for the term
of seven years, from and after the twenty-seventh day of De-
cember, 1849.”

The patentee, by deed dated the 14th of March, 1845, and
also by a further deed dated the 9th of July, 1845, conveyed to
James E. Wilson all his interest as administrator in the letters
patent under the extension by the act of Congress. And Wilson,
on the 4th of June, 1817, for ihe- consideration of twenty-five
thousand dollars, gave to Bloomer, the plaintiff, a license to con-
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struct and use, and vend to others to construct and use, during
the two extensions, “all that part of Pennsylvania lying west
of the Alleghany Mountains, excepting Alleghany county, for
the first extension, which expires on the 27th day of December,
1819, and the States of Virginia, Maryland, Kentucky, and
Missouri, excepting certain parts of each State.”

The defendants continued o run their machines during the
residue of the fourteen years, for which the patent was granted,
and during the first extension; and the complainant filed his
bill to enjoin the defendants from running their machines under
the second extension, by the act of Congress.

The contract of the defendants was entered into the 19th of
May, 1831, and under it Barnet had a right “to construct and

.use during the residue of the aforesaid term of fouriéen ygars,
fifty planing machines,” &e. The patent expired on the 27th
of Deceniber, in 1842. 'The contract of defendants was made
the 19th of May, 1832, leaving about nine years and six months
for the patent to run, and this was the time limited by the eon-
tract, and for which the consideration of four thousand dollars
was paid. This was not left to construction from the life of
the patent, but the contract expressly declared the right was
purchased “for the residue of the aforesaid term of fourteen
ears.”

This term was enjoyed by the defendants, and under the de-
cision of this court, in the case of Wilson ». Rousseau et al. (4
Howard, 646,) the severt years’ extension under the act of 1836,
was alzo enjoyed by the defendants. This construction of the
act of 1836, in my judgment, was not authorized, and was not
within the intention of the law, as was expressed at the time.
That extension having expired, another extension is claimed
under the act of Congress. This claim is set up to an injunc-
tion bill, filed by the complainant, who is the assignee of the
patent for a part of Pennsylvania and other States. And b
the decision of four of my brethren, just delivered, the defend-
ants are to enjoy this extension, making fourteen years beyond
their control. This would seem to imply, that, under the act of
1836, and under the act of 1815, the assignees were the favored
objects of Congress. But this is not the case. The patentee
who made the invention, and through whose ingenuity, labor,
and.expense, a great benefit has been conferred on the public,
in justice, is entitled to remuneration, and that only was the
ground of extension, whether-under the law of 1836, or the
special agt of 1845,

This, as well as the former detision, was influenced by the
consideration that the, owners of the machines are, in equity,
entitled to run them so long as the exclusive right of the patent
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shall be continued. It is said that the machines are property,
‘and that no act of Congress should deprive the owners of the
use of their property. But in this view, the property.of the
patentee seems not to be taken into the account. He is the
meritorious claimant for protection. The assignee for a specific
time, rests upon his contract. He has conferred-no benefit on
society. - His investment was made with an exclusive reference
to his own advantage. He has no more claims upon the publie
sympathy than he who rents a mill, a- farm, or engages in a
business, open to all who expect a profit by it. -

But the hardship is supposed tv exist, in the fact that, to use
the right, a planing machine must be constructed at an expense
.of some four or five hundred dollars, ahd this will be lost to the
occupier, if by an extension he shall not be permitted to run his
machine. The answer-is, when he entered into the contract he
knew, or is presumed to have known, that the patent might be
extended under the law of 1836 or by special act, and if he de-
gired an interest under the renewed patent, he should have pro-
vided for it in his contract. Having failec: to do this, it would
seem to be unjust that, under a contract to run the machine less
than ten years, he should be -entitled to run it sixteen years.
The consideration paid was limited to the term specified in the
contract. But, it is answered, that the assignee expected to run
his machine after thetermination of the contract on which the
exelusive right would end and Become vested in the publie.

Let us examine this plea, and it will b2 found that a great
fallacy prevails on this subject. A right that is common, 1s no
more valuable to ode person than another, as all may use it.
The injury, then, consists, so far as the licensee is concerned, in
the reduction of the value of his machine, by the extension of
the exclusive right in the patentee, to the exclusion of the as-
signee. It is true this deprives him of the monopoly which his
contract secured to him. But he has enjoyed this to the extent
of -his contract, and for which he has paid the stipulated consi-
deration. Now his only equitable plea to run his machine dur-
ing the renewed patent, arises alone from the supposed difference
in the value of his machine, vnder the renewal, without a
license, and ;where the right becomes vested in the publie.

- If there had been no renewal, the licensee might run his
machine, and any other person might run one, It is a fact
known to every observing individual, when a new business is set
up,.2s- a planing machine, supposed to be very profitable gene-
rally,"a competition is excited, which reduces the profit below a
reasonable compensation for the labor and expense of the busi-
ness. I the monopoly continued, as enjoyed under the con-
tract, the consideration paid for the ‘monopoly would he added
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to the profits, which would make them large. But when the
meonopoly ceases, the profits, if not destroyed, are reduced by
competition, at least as low, if not below the ordinary profit of
capital employed in other investments.

If the business of the county or city required the number of
planing machines in operation, the licensee could sell his ma-
chine at_a reasonable reduction for the time it had run. 'The
machines of the defendant had run, probably, from twelve to
fifteen years. A considerable reduction would be expected by
the purchaser, as a machine could not be expected to last more
than twenty years. But suppose it can be used thirty, then
one half of the value must be deducted for the wear of the
machine fifteen years, which would reduce it to some two hun-
dred and fifty or three hundred dollars.

But suppose the exclusive right should be continued in the
patentee, by an extension of it seven years. Then, if the ma-
chines were not more numerous than the public required, they
would be wanted by their owners, or by. others disposed to en-
gage in the business. And I hazard nothing in saying, that,
after deducting the compensation from the profits, paid for the
exclusive right, they would be larger than could be hoped for,
where the right was common. . Under such circumstances, I can
entertain no doubt, that a machine would sell for more money,
under the extension of the patent, than where the right goes to
the public. '

The idea that to refuse the use of a machine under the ex-
tension of a patent, is an unjust interference with property, I
think, is unfounded. There is no interference with the property
in the machine. The owner may sell it to any one who has a
license to use it. It is not the property in the machine that is
complained of, but because the right to run it longer than the
contract provided for, is not given. The licensee has used the
franchise, as long as he purchased and paid for it; and can he
in justice claim more than his' conwact. The extension of the
right to use, while the extended patent continues, does a wrong
to the patentee, by takiug his property, without compensation,
and giving it to the licensee. 'The franchise is property, and it
can no more be transferred to another, without compensation or
contract, than any other property. It would seem that this
description of property is not governed by coniract. That a
coniract to use the franchise ten years, does not mean what is
expressed, but may mean a right for twenty years, or any other
term to which the patent may be extended.

Every man who has sense enough to make a contract, takes
into his estimate the contingency of a loss, to some extent, in
going out of the busimiss. He fixes his own time for the con-

47
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tract, and if he-wishes to provide for the contingency arising
from the renewal of a patent, he can embrace it in his contract
for a stipulated cornpensation.

It may be true, that, unless the contrary appear, when the
patentee sells a planing machine, a right to use it may be ap-
plied. But the right to construct and the right to use, are dis-
tinct. Some purchase of the patentee the right to construct
the machine, others to use it. This planing machine cannot be
compared to a plough, or afiy other article which may be con-
sidered the product of the patent. 'The raachine is the instru-
ment through which the plank is planed. The plank is the
product, and may be sold in the market as other property. But
the planing machine cannot be used, without 'a license. The
law protects the franchise, by prohibiting the use of the machine
without a license. When Barnet purchased the franchise for
the fifty machines, he did not buy the machines for a term as"
long as the machines could run, but for nine years and six
months. The contract, neither expressly nor impliedly, extended
beyond that term.

In this view, I think that T am not mistaken, and if Iam not,
the license is not injured a dollar by the termination of his right
to run his machine, as fixed in his contract. But, on whom is the
injury inflicted by extending the contract of the licensee with the
patentee, and that without compensation? In the present case,
the patentee has been injured, by the use of the fifty machines,
at least four thousand dollars, the amount agreed to be paid for
the right to run them less than ten years. And must not the
property of the patentee be taken into the account, as well as
the imagined rights of the licensée?

The pdtentee is justly considered a public benefactor. He
has conferred a great benefit upon the world; and he is entitled,
under our laws, to at least a compensation for his expense, in-
genuity, and labor.

That the patentee is the only one whose interests are regarded,
as the ground of extending the patent in the act of 1836, is
clear. Now, suppose the patentee has assigned the whole of
the patent, without receiving such a compensation as the law
authorizes; there can be no doubt he is entitled, on that ground,
to a renewal of the patent; and yet, under the decision now
given, his assignees would receive all the benefits of the re-
newal. Should not this fact cause doubts whether the rule of
construction of the statute can be a sound one, which defeats
its avowed object? If this be the consequence of the assign-
ment of the entire interest by the patentee, any partial assign-
ment must produce the same resuli, though to a more limited
extént. A principle which will not bear this test is not sound.
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The act of 1815, extending. this patent, annexed no condi-
tions. The exclusive right was extended to the administrator
of Woodworth for seven years, from the 27th of December,
1849. But the decision now given, in effect declares this ex-
clusive right is not given. Indeed the object of Congress must
be defeated if the machines, in operation at the time of the
passage of the act, are to be continued without compensation.
It is presumed there are few places wnoere planing machines
were not constructed before 1819, the time the renewal took*
effect, if the public required them. On this supposition, the ex-
tension of the patent can be of little or no benefit to the heirs
of the patentee. Congress could have granted the act only
upon the ground to reraunerate the heirs of the inventor.-

There seems to be a great mistake as to the profits of this
patent. It was a valuable patent, but, as in all other cases, iis
value excited the rapacity of men who seek to enrich them-
selves by taking the property of others. The records of the:
courts show, that piracies were committed on this patent in
every part of the country; and that {o sustain it, much expendi-
ture and labor have been required. It is stated that the sum of
near two hundred thousand dollars has been thus expended to
establish this patent. Congress have extended many patenis;
in some instances conditions have been imposed, in others, the
franchise has been extended uncanditionally. Now, where the
patent is extended by act of Congress, without conditions, I am
unable to perceive how the court can impose conditions. Such
an act would be legislation, and not construction.

By the act of the 15th February, 1817, the patent of Thomas
Blauchard, for cutting irregular forms out of wood, brass, or iron,
was extended for fourteen years, from the 20th of January,
1818: « Provided that such extension shall enure to the useand
benefit of the said Thomas Blanchard, his execufors and ad-
ministrators and to no othet persons whomsoever, except that a
boné fide assignee of the invention, by virtue of an assignment
from the patentee heretofore made, shall have the benefit of this
act, upon just, reasonable, and equitable terms, according to his
interest therein. And if the said Thomas Blanchard, his exe-
cutors or administrators, cannot agree with such -assignee, the
terms shall be ascertained and determined by the Cireuit Court
of the United States for the district in which such assignee
resides, to be decreed upon a bill to be filed by such assignee
for that purpose. And provided further, that no assignee shall
have the benefit of this act unless he shall, within ninety days
from its passage, agree with the said Thomas Blanchard as
to the consideration upon whick he is to have it, or file his
bill,” &ec.
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Every one must perceive the justice and propriety of this act;
under the decision now given, the assignee of Blanchard would
ave had the benefit of the extension without paying for it.
This act, extending Blanchard’s patent, was passed two yeats
after the decision of this court in Wil on ». Rousseau, which,
under the act.of 1836, gave the benefit of the extepsion to the
assignee. ‘This must have been known to Congress, and yet
they deemed a special provision in behalf of the assignee ne-
cessary. 'This act, and several others of a similar character,
cannot fail to convince every one that Congress did not sup-
pose that the courts have power to annex a condition to a legis-
lative grant.

In the ¢ase of Evans v. Jordan and Morehead, (9 Cranch, 199,)
this court held, that the act of January, 1808, for the relief of
Oliver Evans, does not authorize those who erected their
machinery between the expiration of their 6ld patents and the
issuing of the new one, to use it after the issuing of the latter.

The above act extended the patent fourleen years, ¢ provided
that no person who may have heretofore paid the said Oliver
Evans for license to use the said improvements, shall be obliged
to renew said license or be subject to damages for not renewing
the same ; and provided also, that no person who shall have used
the said improvements, or have erected the same for use, before
the issuing of the said patent, shall be liable to damages there-
for.”

This was a much stronger case for equitable considerations
than the one before us. Evans’s patent had expired. His im-
provements were free to the public, and they were adopted by
the defendants before he made application to Congress for a
renewal of his patent. - I will cite the reasoning of the Supreme
Court on that case. “ Thelanguage,” they say, ¢ of this last pro-
viso is so precise, and so entirely free from all ambiguity, that
it is difficult for any course of reasoning to shed light upon its
meaning. It protects against any claim for damages which
Evans might make, those who have used his improvements, or
who may have erected them for use, prior to the issuing of his
patent under this law. The protection is limited to acts done
prior fo another act thereafter to be performed, to wit, the issu-
ing of the patent. To extend it,by construction, to acts which
might be done subsequent to the issuing of the patent, would
be to make, not to interpret, the law.” ¢ The injustice of deny-
ing to the defendants ‘the use of machinery which they had
erected after the expiration of Evans’s first patent, and prior to
the passage of this law, has been strongly urged as a reason
why the words of this proviso should be so construed as to
have a prospective operation. But it should be recollected that
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the right of the plaintiff to recover damages for using his
improvement after the issuing of his patent, under this law
although it had been erected prior thereto, arises not under this
law, but under the general law of the 21st of February, 1793.
The -provisos in this law profess to protect, against the opera-
tion of the general law, three classes of persons— those who had
paid Evans for a license prior to the passage of the law;. those
who may have used his improvements ; and those who may have
erected them for use before the issuing of the patent.”

And the court say, ¢ The legislature might have proceeded still
further, by providing a shield for persons standing in the situa-
tion of these defendants, It is helieved that the reasonableness
of such a provision could have been questioned by no one. But
the legislature have not thought proper to extend the protection
of these provisos beyond the issuing of the patent under that
law; and this court would iransgress the limits of the judicial
power by an attempt to supply, by construction, this supposed,
omission of the legislature. The argument founded upon the
hardship of this and similar cases, would be entitled to great
weight if the words of this proviso were obscure and open to con-
struction. But considerations of this nature can never sanction
a construction at variance with the manifest meaning of the
legislature, expressed in plain and an unambiguous language.”

The above views do not conflict with the opinion of the court
in Evans v. BEaton, 3 Wheat. 454. In that case the court
say, “Some doubts have been entertained respecting the juris-
diction of the courts of the United States, as both the plaintiff
and defendants are citizens of the same State. The fifth sec-
tion of the act to promote the progress of useful arts, which
gives to every patentee a right to sue in a Circuit Court of the
United States, in case his rights be violated, is repealed by the
third section of the act of 1800, which gives the action in the
Circnit Court of the United States where a patent is granted,
¢pursuant’ to that act, or to the act for the promotion of use-
fol arts. Lhis patent, it has been said, is granted, not in pursu-
ance of either of those acts, but in pursuance of the act ¢for:
the relief of Oliver Evans’ but this court is of opinion, that
the act for the relief of Oliver Evans, is ingrafted on the gene-
ral act for the promotion cf useful arts, and that the patent is
issued in pursuance.of both. The jurisdiction of the court is
therefore sustained

There can be no question that the special law extending the
grant, as to its validity, is subject to the general patent law.
The right was intended to be exclusive, if it be established that
Evans was the original inventor of the improvements claimed,
and such improvements were stated with the necessary precision.
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And also that it came under the class of cases on which suit
could be brought in the courts of the United States, without
regard to the citizenship of the parties. But it could not have
been intended to apply to any coniract subsequent to the patent,
and it could only be held to embrace those general provisions
of the patent law which relate to the validity of the patent.
Under the act of Congress, a specification was necessarily filed,
and it seems to be the practice to issue a patent under the act.
This, it appears to me, is unnecessary, as the grant in the act is
sufficient. But the schedule is necessary to show the nature
and extent of the claim, and these must be sustained on those
principles which apply to patents generally.

To give any other construction to the zbove remarks of the
court, would be in direct contradiction to the language used, and
the principle decided, in the case above cited from Cranch. In
fact, the remark that the relief of Evans was ingrafted on the
general Liw, was made in reference to thé jurisdiction of the.
court, and cannot be extended beyond that and other questions,
in relation to the validity of the patent.

. This argument of the court, in Evans ». Jordan, applies with
all its force and authority to the case before us; and I need only
say it was the language of Marshall, of Story, of Washington,
and of the other Judges of the court, except Judge Todd, who
appears to have been absent. I can add nothing to the weight
of the argument; but I will proceed to name the Judges of this
court who have given opinions opposed to the decision of this
case by four of my brethren.

Mr. Justice Wayne being sick, did not sit in the case. In
Wilson 2. Rousseau, he held that, under the act of 1836, the
licensee had no right to run his machine under the extended
patent. .

M. Justice Curtis having, as counsel, given an opinion op
posed to the right of the defendants, did not sit in the case.
M. Justice Thompson and Mr. Justice Story had both given
opinions against the right of the assignee, unless under a special
assignment. ‘This was the opinion of Mr. Justice Woodbury,
as expressed in “the case of Wilson ». Rousseau. M. Justice
MecKinley gave an opinion against the right of the assignee
under the act of 1845, extending Woodworth’s patent. The
same decision has been frequently given, by the Justices of this
bench, in the second and seventh circuits.

BSustained by the authority of seven Justices of this court,
and by an argument of the Supreme Court, above cited, which,
I think, is unanswerable, I shall deem it to be my duty to bring
the same question now decided, when it shall arise in my cir-
cuit, for the consideration and decision of a full bench.
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Doolittle’s Lessee et al. v. Bryan et al.

Order.

This cause came on to be heard on the transcript of the re-
cord from the Circuit Court of the United States for the West-
ern District of Pennsylvania, and was arguned by counsel.
On consideration whereof, it is now here ordered, adjudged, and
decreed by this court, that the decree of the said Circuit Court
inthis cause be,and the same is hereby, affirmed, with costs.

Lessee oF IrwiNn H. Doorittre anp OTHERS, PLAINTIFFS, v.
Levi Bryan anp OTHERS, DEFENDANTS.,

A sale of land by & marshal on & venditioni exponas, after he is removed from office,
and a new marshal appointed and qualified, is not void.

Such sale beirig retarned to the court and confirmed by it, on motion, and a deed
ordered to be made to' the purchaser at the sale, by the new marshal, such sale be-
ing made, is valid. ’

Tats case came up from the Ciremit Court of the United
States for the District of Ohio, on a certificate of division in
opinion between the Judges thereof.

The following was the entire record in the case:

Tae UniTeDp STATES OF AMERICA,
District of Okio, ss.

At a Circuit Court of the United States, for the Diskrict of
Ohio, began and held at the city of Columbus, in'said district,
on the third Tuesday in the month of October, in the year of
our Lord one thousand eight hundred and fifty-one, and of the
independence of the United States of America the 76th, before
the Honorable John McLean and the Honorable Humphrey H.
Leavitt, Judges of said court; among other proceedings had,
were the following, to wit:

The lessee of IrwiN B. DoonrrTLE €t al.

. In ejectment.
Levi Bryan et al.

In this case, the lessors of the plaintiff, being citizens of Ili-
nois, brought their action of ejectment to recover possession of
one thousand acres of land in the State of Ohio; the declara-
tion being duly served on the tenants in possession, they ap-
peared and entered into the consent rule, and filed the general
issue. On the tridl, two points arose, on which the opinions of
the Judges-were opposed, to wit:



